CONDI TIONS O F SALE OF Nama Germany Gm bH

IMPORTANT NOT E: THESE CONDITIONS OF SALE CONTA IN PROV ISIONS LIMIT ING OUR
LIABILITY. IN ORDER TO SPREA D THE RISK WHICH, IF INSURED, WOULD BE LIKELY TO
INCREA SE THE COST OF THE GOODS, WE CONSIDER THA T IT IS REA SONA BLE FOR US TO
LIMIT OUR LIABILITY IN THE MA NNER SET OUT IN CONDITION 8.
1.
Definitions
In these Conditions the follow ing w ords and expressions shall have the meanings ascribed
beside each:
"Buyer" means the person, fir m or company placing an order w ith Nama;
"Contract" means the contr act for the supply of specified Goods formed by Nama's acceptance
of the Buyer's order for such Goods thr ough the Order Acceptance;
"Nama" means Nama Ger many GmbH;
"Goods" means all those goods and materials w hich are the subject of the Buyer's order;
"in w riting" or "w ritten" means w ritten on any paper document or electronic communication;
"Order Acceptance" means any written document from Nama to the Buyer setting out the ter ms
on w hich the Buyer's order is accepted by Nama or, w here no such w ritten document is
supplied, the delivery of the Goods to the Buyer;
"Services" means any such servic es as may be prov ided by Nama in r elation to the supply of the
Goods;
"Spec ification" means Nama's standard spec ification for the Goods or such other specification
agreed in w riting by Nama;
"Written Statement" means any description, representation, recommendation, statement or
w arranty relating to the Goods, made in w riting and s igned by a director of Nama.
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2.1

2.2

2.3

Form ation of Contract
All Goods sold and Servic es supplied by Nama are subject to these Conditions only. It is
intended, in particular, that these Conditions w ill prevail ov er any ter ms and conditions on the
Buyer's order for m or other similar doc ument. Cons equently, if the Buyer orders or accepts any
Goods, or gives delivery instructions for any Goods, it shall alw ays be on the bas is that these
Conditions govern the Contract.
Where any of these Conditions allow a matter to be “agreed in w riting” by Nama then, unless
otherw ise stated, such agreement may be given by a representative, agent, sales or other
reasonably appr opriate employee of Nama.
Where any of these Conditions are varied, such variation must be in w riting and signed by a
director of Nama in order to be binding. No other representative, agent or sales person has
Nama's author ity to vary, amend or w aive any of these Conditions on behalf of Nama.

written notice to Nama [and obtain a refund of any amounts already paid to Nama in res pect of the
Goods in question]. Other contracts then in force betw een Nama and the Buyer shall not be affected.

(d)

any aspect relating to the perfor mance, composition or attr ibutes of the Goods other than as
expressly stated in the Specification or in any Wr itten Statement.

5.3
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8.1

Lim itation of Liability
Nothing in these Conditions shall exclude or limit Nama's liability for loss arising from death or
personal injury caused by its negligence.
Subject to clause 8.1 the aggregate liability of Nama to the Buyer in respect of any claim or
claims , w hether such liability arises in contract, tort (including negligenc e) or breach of statutory
duty or otherw ise shall be limited to direct losses of the Buyer up to an amount equal to the
low er of:
(a)
50% of the aggregate price of all Goods purchased by the Buyer from Nama during the
six months period pr ior to the date of delivery of the Goods giving rise to the liability in
question; and
(b)
The value of the order.
Subject to clause 8.1 Nama shall under no circumstances be liable for:
(a)
any indirect, spec ial or consequential loss;
(b)
any loss of antic ipated profit or loss of business; or
(c)
any third party claims against the Buyer;
w hether such liability w ould otherw ise arise in c ontract, tort (including negligenc e) or breach of
statutory duty or otherw ise.

5.4

5.5

3.2

3.3

3.3

Price and paym ent
The price and delivery ter ms shall be as stated in Nama's Or der Acceptance (or, if not stated in
the Order Acceptance, Nama's quotation). Such pr ice shall be fixed for either the validity per iod
stated in Nama's Order Acceptance (or, as applicable, quotation) or, if no such per iod is stated,
for 7 days after the date of Nama's quotation.
Unless otherw ise agreed in w riting, the pric e shall be exclus ive of the cost of delivery and
packaging in accordance w ith clause 5.1 and exclusive of Value Added Tax, customs duties
and all other taxes, duties and expenses in respect of the Goods w hich shall be added to the
price for the Buyer's account unless otherw ise stated in the Contr act.
Unless otherw ise agreed in w riting by Nama, the Buyer shall pay for the Goods, w ithout any
deduction or set-off, in the invoice currency w ithin 20 days of the end of the month follow ing the
date of Nama's relevant invoice. Nama shall be entitled to invoice each instalment as and w hen
delivery has been made.
Nama may charge interest on any late pay ment at a rate of three per cent per annum above the
SIBOR r ate pr evailing at time of charge being levied both before and after any judgement in
respect of such late pay ment. Such interest w ill accrue on any unpaid amount from the due
date until pay ment in full.

4

Description of Goods

4.1

Nama gives spec ific w arranties in relation to the description of the Goods and the performance
of any Services in condition 7.1. Apart from those w arranties, all specifications, descriptions,
draw ings, photographs, illustrations, dimensions, w eights and other technical inf or mation and
particulars of the Goods and any advertising matter and sample books are, w hilst given in good
faith by Nama, only intended to serve as a guide. Such items should not be relied on by the
Buyer or treated as for ming part of the Contract unless signed by a dir ector of Nama.
Unless agreed in w riting by a director of Nama, no contract shall be a sale by sample and Nama
does not w arrant that Goods w ill comply w ith pr evious deliver ies of similar goods.

4.2

Delivery
Unless otherw ise agreed in w riting by the parties, Nama shall be entitled to deliv er the Goods in
instalments. Unless otherw ise stated in the Order Acceptance the Goods shall be deemed to
have been delivered at the point at w hich they are made available for collection by or on behalf
of the Buyer. Specific ter ms for export sales shall be as stated in the Order Acceptance.
5.2
Any delivery time, date or period ("timescale") shall be regarded as an estimate only and shall
not be of the essence of the Contract. Nama w ill use all reasonable endeavours to meet any
such timescale but shall not otherw ise incur any liability for any loss or damage resulting from
it's failure to do so unless the parties have expressly agreed in w riting:
(a)
that the timescale is of material importance to the Buyer; and
(b)
the liability that Nama w ill incur in the ev ent of any failure to achieve such timescale.
If Nama has reas on to believe that it w ill be unable to achieve any timescale it shall, as soon as
reasonably practicable, infor m the Buyer of the possibility of delay and the steps that Nama proposes to
undertake in order to minimise the ris k or extent of any suc h delay. If, notw ithstanding hav ing taken
any such steps, Nama is unable to deliver the Goods w ithin a reasonable per iod of time after the
timescale, the Buyer shall be entitled, as its sole remedy, to ter minate the Contract immediately upon

Nama w ill be entitled (but not obliged) w ithout prejudice to its other rights to stor e the Goods at
the Buyer's risk and the Buyer shall pay all reasonable costs and expenses of such storage and
any additional costs of carriage incurred.
The Buyer shall accept the supply of such quantity and, in any event, a dev iation of up to +/- 5%
of the Contract amount, of the Goods (w hether mor e or less) as reasonably approx imates to the
amount stipulated in the contract.
Where, pursuant to the Or der Acceptance, Nama is respons ible for the transportation of the
Goods, any claim by the Buyer in respect of non-delivery, loss and/or damage to the Goods
shall be notified to Nama as s oon as the Buyer becomes aw are (or ought reasonably to have
become aw are) of such non- delivery, loss or damage.

6

Risk and title

6.1

Unless otherw ise stated in the Contr act, the r isk of loss or damage to the Goods shall pass to
the Buyer upon delivery of the Goods in accordance w ith clause 5.1.
Nama shall retain title to and ow nership of the Goods until it has received pay ment in full of all
sums due under the relevant Co ntract and any other contract betw een Nama and the Buyer. If
pay ments received from the Buy er are not stated to refer to a partic ular invoice Nama may
appropriate such pay ments to any outstanding invoice.
Until pay ment of the purchase price for any Goods (or, if earlier, the Buyer's proper use of the
Goods in the ordinary course of the Buyer's business) the Buy er shall keep such Goods free
from any charge, lien or other encumbr ance and shall stor e such Goods in such manner as
makes such Goods c lear ly identifiable as being Nama's property.
The Buyer may (acting on its ow n account) use or re-sell any Goods in the ordinary course of its
business, provided that Nama has not exercised any of its rights under Condition 6.5.
If the Buyer fails to make any pay ment to Nama w hen due, enters into voluntary or compulsory
liquidation or has an administrator, administrative receiver, receiver or any analogous officer
appointed over all or part of its assets, or if Nama has reasonable cause to believe that any of
these events is likely to occur, the Buyer grants Nama the right, w ithout pr ejudic e to any other
remedies under the relevant Contract:
to enter any premises w here Goods ow ned by it may be, and to r epossess and dispose of any
Goods ow ned by it so as to discharge any sums ow ed to it by the Buyer under any Contract;
and
to require the Buyer not to resell or take possession of any Goods ow ned by Nama until the
Buyer has paid in full all sums ow ed by it to Nama under any Contr act.

6.2

6.3

6.4
6.5

3
3.1

If the Buyer:
(a)fails to give all the necessary instructions and docume nts for the Goods or otherw ise causes
or requests a delay; or
(b)fails to take delivery of the Goods on the date of delivery,

(a)

(b)
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7.1

7.2

5
5.1

7.3

(c)

Warranty
Nama w arrants that:
(a)
for a period of 3 months from the date of delivery to the Buyer (or for such other period
as is expr essly stated in the Contract or the Specification), the Goods shall meet all of
the requirements of:
(i)
the Specification; and
(ii)
any Wr itten Statement;
(b)
any Services shall be provided w ith reasonable care and skill;
(c)
it w ill pass good title in the Goods to the Buyer;
(d)
the sale of the Goods by Nama to the Buyer shall not r esult in the infringement of any
patent, trade mar k, registered design or design right of any third party (but no such
w arranty is given in respect of the use by the Buyer of the Goods after suc h sale by
Nama);
(e)
the manufacture of the Goods shall be in compliance w ith all r elevant law s and
regulations governing the manufacture of such Goods in the European Union;
Nama w ill, free of charge, either r eplace ( and, w here applic able re-perfor m the Services) or
refund the purchase price of any Goods w hich (w hether or not as a result of Nama's negligence)
are in breach of any of the w arranties given in condition 7.1 provided that:
(a)
the Buyer makes a full ins pection of the Goods w ithin 7 days after delivery and does not
tamper w ith, use or incorporate the Goods into any manufactur ing process w here it
know s, or should reasonably have know n, that such Goods w ere in breach of any of the
above w arranties;
(b)
the Buyer notifies Nama if it becomes aw are of any breach of such w arranties;
(c)
the Buyer has used and stored the Goods in accordance w ith any directions set out in
the Specification; and
(d)
the Goods are either made av ailable to Nama for inspection or returned to Nama at the
Buyer's ow n expens e, as Nama may request.
Except as expressly provided for in thes e conditions, all w arranties, (w hether express or implied
by statute or common law or how soever) are excluded, including but w ithout limitation:
(a)
those of satisfactory quality or of fitness for a particular purpose (even if that purpose is
made know n expressly or by implication to Nama); and

8.2

8.3
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9.1

Regulations
The Buyer shall be res pons ible at its ow n cost for compliance w ith all relevant law s and
regulations and for obtaining and maintaining any nec essary import or export lic ences, customs
clearance, exchange control consent or other authorisations and per mits in relation to the
purchase of the Goods.
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10.1

Term ination
If the Buyer:
(a)
defaults in any pay ment or is otherw ise in breach of any of its obligations to Nama under
the Contract or any other contr act w ith Nama (and fails to remedy the br each having
been given 14 days w ritten notice of such failur e); or
(b)
enters into voluntary or compulsory liquidation or has an administrator, administrative
receiver, receiver or any analogous officer appointed over all or part of its assets,
Nama may, by notice in w riting to the Buyer, w ithout pr ejudic e to any other rights, forthw ith
suspend or cancel any uncompleted part of the Contract or stop any Goods in transit or require
pay ment in advanc e or satisfactory security for further deliveries under the Contract.
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11.1

Force m ajeure
Nama shall not be liable to the Buyer for any loss or damage suffered by the Buyer as a direct
or indir ect result of the s upply of the Goods by Nama being pr evented, r estricted, hindered or
delayed by reas on of any circumstances outs ide the contr ol of Nama including, w ithout
limitation, circumstanc es affecting the provis ion of all or any part of the Goods by Nama's usual
source of supply or delivery.
Severability
The parties intend that every prov ision of these Conditions shall be and r emain valid and
enforceable to the fullest extent per mitted by law . If such provis ion is or at any time becomes to
any extent inv alid, illegal or unenforceable, it shall to that extent b e deemed not to for m part of
the Contract but (except to that extent in the case of that provis ion) it and all other provis ions of
the Contr act shall continue in full force and effect.
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12.1

13
13.1

Governing law
The construction, validity and perfor mance of the Contract shall be governed by English law and
the parties submit to the non- exclusive jur isdiction of the Englis h courts. Notw ithstanding the
foregoing, suc h submission s hall not (and shall not be construed to) limit the r ight of Nama to
proceed against the Buyer in any other court of competent jur isdiction and pr oceeding in any
one or more juris dictions shall not preclude proceedings in any other jur isdiction (w hether
concurrent or not) if and to the extent per mitted by applicable law .

